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CURRENT TOPICS. 





The Supreme Court of Wisconsin recently 
decided a case (Diefenbach v. Stark, January 


9, 1883), which is of interest on the entirety 


of a contract for service,as affecting the right 
of an employe who has partially performed 
his contract to recover on a quantum meruit 
for the services actually performed. There 
the plaintiff’s son agreed to labor on the farm 
of the defendant for six months, from April 
1, at $16 per month. He worked under this 
contract for four months only, and then left 
the defendant’s service solely on the ground 
that he had refused to pay him for such four 
months, or to pay him from month to month. 
The court held that the contract was an en- 
tirety, and that the plaintiff was not entitled 
to recover on a quantum meruit. Citing 1 
Story on Cont., sec. 33; 2 Pars. on Cont., 
sec. 522; Eldridge v. Rowe, 2 Gilm. 91; 
Stark v. Parker, 2 Pick. 267; Jennings v. 
Lyons, 39 Wis. 553; Bast v. Byrne, 51 Wis. 
531. The court further held that the fact 
that the terms of the contract as proved fixed 
the rate of compensaton at $16 per month, 
would not take the case out of the rule, and 
make the contract divisible instead of an en- 
tirety. Citing on this point Lantry v. Parks, 
8 Cow. 63; Badgley v. Heald, 4 Gilm. 64, 
and Hansell v. Erickson, 28 Ill. 247. There 
are many other cases to be found in the 
books, on the question of the entirety of a 
contract for services for a specified period of 
time, tending in the same direction. Marsh 
v. Ruleson, | Wend. 514; Jennings v. Camp. 
13 Johns. 94; Webb v. Duclingfield,13 Johns. 
390; McMillan v. Vanderlip, 12 Johns. 165; 
Reab v. Moor, 19 Johns. 337; St. Albans 
Steamboat Co. v. Wilkins, 8 Vt. 54; Petti- 
grew v. Bishop, 3 Ala. 440; Whitley v. Mur- 
ray, 34 Ala. 155; Angle v. Hanna, 22 II. 
429; State v. Beard, 1 Ind. 276; Olmstead 
v. Beale, 19 Pick. 528; Thayer v. Wads- 
worth, 19 Pick. 349; Ripley v. Chipman, 
13 Vt. 268; Schuen v. Lemp, 19 Mo. 40; 
Aaron v. Moore, 34 Mo. 79; Hogg v. 
Stortz, 2 E. D. Sm. 192; Babbitt v. 
Riddle, 1 Grant Cases (Pa ), 151; Philbrook 
y. Belknap, 6 Vt. 383; Winn vy. Southgate, 
Vol.16—No. 7. 





17 Vt. 355; Hair v. Bell, 6 Vt. 35; Stark v. 
Parker, 2 Pick. 267. The most. important 
case holding the opposite doctrine is Britton 
v. Turner, 6 N. H. 481. It was there held 
that where the plaintiff, at the time he left 
the defendant’s service before the expiration 
of the time fixed by his contract, had ren- 
dered valuable services, he would, notwith- 
standing his breach of the contract, be entitled 
to recover the value of such services actually 
rendered. The ruling there is based on what 
the court calls the ‘‘unequal, not to say un- 
just’”’ operation of the contrary doctrine. 
Says the opinion: ‘‘If a party who con- 
tracts for labor merely for a certain period, 
does so with full knowledge, that he must, 
from the nature of the case, be accepting 
part performance from day to day, if the 
other party commences the performance, and 
with knowledge also, that the other may 
eventually fail of completing the entire term. 
If, under such circumstances, he actually re- 
ceives a benefit from the labor performed, 
over and above the damage occasioned by the 
failure to complete, there is as much reason 
why he should pay the reasonable worth of 
what has thus been done for his benefit, as 
there is when he enters and occupies the 
house which has been built for him, but not 
according to the stipulations of the contract, 
and which he perhaps enters, not because he 
is satisfied with what has been done, but be- 
cause circumstances compel him to accept it 
such as it is, that he should pay for the value 
of the house.’’ The only cases that we have 
been able to discover in.which this decision 
has been followed, are Pixler vy. Nichols, 8 
Iowa, 106; McAfferty v. Hale, 24 Lowa, 463 ; 
and Byerlee v. Mendel, 39 Lowa, 382. 

In Pixler v. Nichols, the court say: ‘‘We 
are satisfied with the rule established in Brit- 
ton v. Turner, 6 .N. H. 481, giving its full 
weight for the protection of the employer in 
such cases, to the qualifying rule that where 
the contract is broken by the fault of the party 
employed, after part performance has been 
received, the employer is entitled, if he so 
elect, to put the breach of contract in de- 
fense, for the purpose of reducing damages, 
or showing that nothing is due, and to deduct 
what it will reasonably cost to secure a com- 
pletion of the whole service, as well as any 
any damage sustained by the non-fulfillment 
of the contract.’’ 
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EVIDENCE — PECULIARITIES OF 
HANDWRITING. 


Il. 

Passing now to the second requisite to qual- 
ify one to speak as an expert, viz.: that he 
is possessed of more than ordinary skill and 
learning in the subject to be examined, it may 
be mentioned here at the outset that, whether 
a witness has, or has not, these qualifications, 
is a question to be decided by the trial judge 
on a preliminary examination.1 The value 
and weight of his testimony may then be 
tested after he is admitted, by an examination 
into the grounds or reasons for any opinion 
whieh he may express.? It is proper to ask 
an expert the reasons for the opinion he has 
given. The value of an opinion may be 
much increased or diminished by the reasons 
on which it is founded.* For similar reasons 
it has been held that an expert may be asked 
on his preliminary examination as to his resi- 
dence, his occupation, the length of time he 
had been engaged in business that would 
qualify him to judge of the subject, and the 
actual experience which he has had.* On the 
question of the power of the trial court to 
determine whether a witness is properly qual- 
ified to speak as an expert, as long as his ev- 
idence does not conclusively show his skill, 
but such skill is matter of fact to be inferred 
from his testimony, the finding of the court 
is not reversaple.° It is said in Massachu- 
setts that the capacity of a witness to enlight- 
en a jury on a matter of science and skill, or 


on a subject beyond the common experience } 


of men, is best estimated by the judge who 
presides on the trial, and an appellate court 
will be slow to reverse his ruling on the ques- 
tion, unless error is very plain and palpable.® 
In an Iowa case,’ where the controversy was 
over the genuineness of a signature to a 


1 Woodman v. Dana, 52 Me. (1860). 

21d. 

3 Keith v. Lathrop, 10 Cush. 457 (1852); Demeritt 
v. Randall, 116 Mass. 331 (1874). 

4Such evidence ‘*‘tended to show the estimation in 
which he was held by those who knew him best, and 
was admissible upon the same principle that we some- 
times allow a party in the first instance to show that a 
stranger witness sustains a good character for truth 
and veracity at home.’’ Tyler v. Todd, 36 Conn. 223 
(1869). 

5 Wright v. Williams, 47 Vt. 222 (1874). 

6 Bacon v. Williams, 13 Gray, 527 (1859). 

7 MeGregor y. Armill, 2 Towa, 30 (1855), 





promissory note, four witnesses, all of whom 
had seen the party write, testified that in their 
opinion his signature to the note was genuine. 
Three of the witnesses were experts, and 
they also gave their opinion after a compari- 
son of the note with other writings. It was 
held error for the court, under these cireum- 
stances, to instruct the jury that the evidence 
of experts who were not acquainted with the 
handwriting in dispute was the least satisfac- 
tory kind of evidence as to the genuineness 
of the handwriting. Such an instruction was 
obviously misleading. 

As to who are ‘‘experts’’ within this rule, 
it should be remembered that an expert is 
nothing more than a person possessing pecu- 
liar skill and knowledge upon the subject- 
matter that he 1s required to give an opinion 
upon. In Maine, in which State only an ex- 
pert can give an opinion as to the genuine- 
ness of handwriting from a comparison made 
for the first time on the trial, the question 
arose very soon after this rule was estab- 
lished, as to who was an expert within its 
meaning. In Sweetser v. Lowell,® two wit- 
nesses were called to prove the signature to a 
mortgage by comparing it with other signa- 
tures of the party, proved to be genuine. 
They testified that they had experience and 
skill in judging handwriting, although they 
had never held positions where it was their 
duty to distinguish between genuine and 
counterfeit signatures, nor did they know the 
meaning of the word ‘‘expert.’? Upon this 
they were held competent. ‘The definition 
of the word ‘expert’ in Wekster’s Diction- 
ary,’ said Tenney, J., ‘tis properly experi- 
enced, taught by use, practice and experi- 
ence; hence skilful and instructed, having 
familiar knowledge of. ‘The testimony of (the 
witnesses) severally brought cach fully with- 
in this definition when applied to the term in 
reference to skill and experience in judging 
of handwriting. They are not the less ex- 
perts because they did not profess to know 
the precise meaning of the word ‘expert,’ or 
because they had not been in situations where 
their duty required them to distinguish be- 
tween genuine and counterfeit handwriting.’’ 
There is no rule of law fixing the precise 
amount of experience or degree of skill ne- 
cessary to constitute one an expert.? There- 


8 33 Me., 446 (1851). 
* Commenwealth v. Williams, 105 Mass, 6% (1870). 
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‘fore it is held in Michigan that to be compe- 
tent to make a comparison of writings by 
a juxtaposition, a witness is not called upon 
to possess more than the ordinary capacity of 
@ person able to read and write. ‘‘In proving 
handwriting,’’ said Campbell, J., ‘‘in general 
there is norule which requires any particular 
amount of skill inthe witness. Any one who 
has had the proper facilities, and who can 
swear to a knowledge of the handwriting in 
question, has always been admitted. There 
are undoubtedly questions presented at times 
which require greater skill than others, but 
such cases stand on their own grounds. Itis 
a matter of common experience that all per- 
sons who can write at all can attain some fa- 
niliarity with the handwriting of others, and 
we can find no test which would be at all prac- 
ticable, except that of leaving their skill and 
capacity to be determined by the jury who 
hear them examined.’’!® In that case,U a 
witness whe was shown to have been a school- 
master and bookkeeper of considerable expe- 
rience, was offered as an expert to show that 
two papers had been written with different 
ink. The trial court rejected him because it 
did not appear that he was an expert in col- 
ors. Inthe Supreme Court this ruling was 
disapproved. ‘*We think,’’ said Campbell, 
J., ‘‘that any experience in using pen and ink 
would qualify a person of ordinary capacity 
to form an admissible opinion concerning 
such identity, although it might be of very 
small weight under doubtful circumstances.’’ 

In Iowa where by statute comparison of 
handwriting by experts is permitted,it is held 
that the competency of a witness called as an 
expert for this purpose,does not depend upon 
his occupation or calling, but upon his intel- 
ligence and means of knowledge. ‘‘It is 
true,’’ said Woodward, J., in an early case,!* 
“‘that persons giving evidence on a matter 
pertaining to their particular science, trade 
or art, come more strictly and technically un- 
der the term ‘experts ;’ but we can not con- 
sent to the proposition that no others come 
within it, and are allowed to be witnesses in 
any case. It may very probably be true that 
none are to be taken as experts on matters 
pertaining to a particular calling, art or sci- 
ence, but those who are, or have been, prac- 

10 Vinton y. Peck, 14 Mich. 287 (1866.) 


ll Supra. 
2 Hyde v. Woolfolk, 1 Lowa, 160 (1855). 





ticed in such art or science. But there are 
many subjects of inquiry which do not belong 
to a particular art, etc., but on which a 
greater or less degree of knowledge is com- 
mon to many men in different callings. Take 
the instance of bank bills. On these the best 
expert would be a counterfeiter; and the 
next best, menemployed in banks, or, per- 
haps, engravers, and then the business men 
of the community. Now, the law does not 
require the testimony of the best of these be- 
fore the others can be admitted. The testi- 
mony of them all is equal in grade, although 
it may differ in value or weight, as it comes 
from the one or the other. It isso in the 
comparison of handwriting. The best wit- 
ness may be a forger or a banker, etc., but 
the testimony of a merchant is of the same 
grade. Skill in judging of handwriting is 
common to men of many callings, although 
one calling may produce a better ‘expert’ on 
this subject than another. Accordingly, an 
expert is defined to be ‘a person instructed 
by experience.’ Our conclusion is, that the 
present inquiry did not require a witness of a 
particular calling as an expert, but that his 
admissibility depended on his means of 
knowledge as a business man, and his intelli- 
gence.’’ 

To prove handwriting these have been held 
competent experts: (1) One who had never 
made it his business to compare or detect 
feigned or forged writings, but had in early 
life been a clerk in a store, afterwards an ed- 
itor, and subsequently for fifteen years a 
lawyer; he thought he had sume skill in com- 
paring handwritings, as during his life he had 
had occasion to examine a good deal of wri- 
ting; he did not claim any extra skill over 
business men in general; he had been in the 
habit of examining bank bills for the purpose 
of testing their genuineness.*> (2) One who 
had been a merchant for three years, and had 
occasion to examine counterfeit paper and 
bank bills; he possessed some knowledge of 
handwriting, but claimed only the ordinary 
skill of a person in his business and of his 
age.14 (3) A photographer who had been 
accustomed to examine handwriting in con- 
nection with his business, with a view to de- 
tect forgeries. (4) An attorney who had 


18 Hyde v. Woolfolk, 1 Iowa, 160 (1855). 
M4Id. 
15 Marcy vy. Barnes, 16 Gray, 16 (1860). 
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had much experience in examining writings.1® 
(5) A bank cashier. 1” 

Other questions of opinion in the examina- 
tion of writings have bcen called for, and 
other rulings concerning the qualifications of 
persons called as experts have been made. A 
conveyancer of twenty years’ experience has 
been held competent to give an opinion as to 
whether a word in a document has been al- 
tered.J® An officer of a bank, whose business 
for many years has been to examine papers 


with a view of detecting alterations and eras-- 


ures, was held qualified to speak as an expert 
on the trial of «a cause, as to whether there 
have been alterations and erasures in a paper 
in issue.4® A person who had been for many 
years a photographer, and previous to that a 
teacher of the ordinary branches, including 
handwriting, was permitted to give his opin- 
ion as to whether certain words on a paper 
were written before or after it was folded.?° 
Bank cashiers may testify as experts,that wri- 
ting is in a disguised hand ;*1 a bank treas- 
urer, that two letters were or were not written 
by the same hand. 2? 

A witness, nut an expert, may give his 
opinion as to what effect a certain chemical 
pow-ler would have upon the writing on a 
check, having himself witnessed the exper- 
imeut.23 But an expert will not be permitted 


16 State v. Phair, 48 Vt. 366 (1875). 

17 Stone v. Hubbard, 7 Cush. 597 (1851); Speiden 
v. State, 3 Tex. App. 159 (1877). Contra: Boyle v. 
Coleman, 13 Barb. 42 (1852). 

18 Vinton v. Peck, 14 Mich. 287 (1806). 

19 Pate v. People, 8 III. 644 (1846). 

:0 Bacon v. Williams, 18 Gray, 525 (1859). 

2! Lyon v. Lyman, 9 Conn. 60 (1881). 

22 Commonwealth y. Williams, 105 Mass. 62 (1870). 

2: H was indicted with two others for the forgery of 
acheck. In one of the prisoner’s trunks a powder 
was found. L testified that he had tried a portion of 
the powder upon writing in ink on paper, and that it 
extracted the ink without leaving any trace. Held, 
admissible. **The testimony of L,’’ said the court, 
*-did not purport to give his mere opinion as to 
whether powder composed and applied as this was 
would have the effect of extracting the ink from this 
paper. He was not examined as an expert or person 
baving a peculiar knowledge of art or science, and 
whose opinion upon the point would therefore be ad- 
mnissible in evidence, but only as to the fact or phe- 
nomenon that certain effects followed the application 
of the powder in the instances which he witnessed. 
Whatever, if any, other objections might have been 
tak.'n to this evidence us a fact, it is clearly not ob- 
n »>xious to this objection.’’ People v. Brotherton, 47 
Cal. 463 (1874). A contrary ruling was made in North 
Carolina, in Otey v. Hoyt, 2 Jones (L.) 72 (1854). Of 
this latter case, the court in People v. Brotherton, 
suid: ‘*We do not think the reasoning of the Su- 
preme Court of North Carolina tn the case of Otey v. 





to give an opinion based upon signatures not 
before the court.24 The question being 
whether entries of bank accounts had been 
made at the same or at different times, a wit- 
ness who had practiced as an attorney at law 
for forty years, with only the experience usu- 
alto lawyersin the matter of handwriting, 
and who did not claim to be able to give an 
opinion in which any great reliance could be 
placed, was held not qualified as an expert.?5 
The question being whether a certain signa- 
ture was genuine, the same conclusion was 
reached as to a clerk in the office of the United 
States Court for four years, and who had 
done a cousiderable amount of, copying and 
tracing of handwriting, figures and signatures 
during that time. “6 Joun D. Lawson. 
St. Louis. 


Hoyt, satisfactory upon this point. In fact, the views 
of the court in that case seem to proceed in the main, 
if not altogether, upon the supposition that the sup- 
posed experiment was a mere trick of the defendant 
in the action, and that the witness, an ignorant man, 
had been practiced upon in that manner by the de- 
fendant for the purpose of manufacturing evidence in 
his own favor.’’ 

24 Tyler v. Todd, 36 Conn. 223 (1889). 

25 *-His attention had only once or twice, in the 
course of a long professional experience as a lawyer, 
been particularly called to the examination and com- 
parison of handwritings. He was not, with reference 
to the subject-matter under investigation, a man of 
science, and was not qualified by any previous habit 
and course of attention, observation and peculiar and 
special study in that direction.’’ Foster, J., in El- 
lingwood vy. Bragg, 52 N. H. 490 (1872). 

26 “*The rule is, that mere opportunity afforded for 
observation, will not constitute one an expert or ren- 
der his mere opinion admissible in evidence; he must 
have been educated in the business about what he tes- 
tifies, or it must be first shown that he has acquired 
actual skill and scientific knowledge upon the sub- 
ject.’’? Goldstein vy. Black, 50 Cal. 462 (1875). 





WAYS OF NECESSITY BY IMPLIED 
GRANT. 


‘*As a general rule, a grantee of lands or 
of an easement is entitled by implied grant to 
any easement in the land of the grautur, 
which is necessary to render the land or ease- 
ment granted capable of enjoyment to the 
full extent. This rule of law seems to de- 
pend upon the principle that when the grant 
was made it must have been the intention of 
the parties that the grantee should have the 
means of using the thing granted, and there- 
fore that he should have all rights and pow- 
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ers in or over the grantor’s soil, which might 
be requisite for his purpose.’?! And Pom- 
fret v. Ricroft? is cited, where it is said that 
‘twhen the use of a thing is granted, every- 
thing is granted by which the grantee may 
have and enjoy such use. As if a man gives 
me a license to lay pipes of lead in his land to 
convey water to my cistern, I may afterwards 
enter and dig the land to mend the pipes, 
though the goil belongs to another and not to 
me : 
‘‘Tenant at will is where lands or tene- 
ments are let by one man to another, to have 
and to hold to him at the will of the lessor, 
by force of which lease the lessee is in pos- 
session. * * * * Yetif the lessee sow- 
eth the land, and the lessor, after it is sowne 
and before the corne is ripe, puts him out, 
yet the lessee shall have the corne, and shall 
have free entry, egresse and regresse to cut 
and carrie away the corne, because he knew 
not at what time the lessor would enter upon 
him.’’? And the note upon the text—‘‘and 
shall have free entry, egresse, and regresse’’ 
—is as follows: ‘‘For when the law doth give 
anything to one, it giveth impliedly whatso- 
ever is necessary for the taking and enjoying 
of the same.’’* We have here the founda- 
tion of the right to a way of necessity, and 
we propose to consider the characteristics of 
such ways in this paper. 

Foundation of the Right.—A way of neces- 
sity is the right in the grantee of a parcel of 
land to access thereto, when the land is to- 
tally inaccessible and worthless, unless the 
owner is permitted to use the adjoining land 
as a means of approach. The right has oc- 
casionally been said to depend upon public 
policy,it being against public policy that lan 
should lie idle. The safer ground to place it 
upon is that stated in the above authorities, 
because the reason of public policy will apply 
as well to the case of a land-locked parcel 
excepted or reserved out of a grant, and it 
seems fairly open to debate on principle, 
though perhaps concluded by authority, 
whether a way of nevessity exists in such a 
case; and, moreover, it seems not to exist 
where such a parcel escheats. But of that 
hereafter. 


9? 
. 


1 Goddard on Easements, 76. 
21 Wms. Saund., 322, e. 

3 Co. Litt., 55 a. 

4g, Litt., 56a. 





In Morris v. Edgington,® Sir James Mans- 
field said, ‘‘Now what is the case here? 
There is no way that we hear of at all, be- 
longing to these premises, except the way 
over the land in question. * * * * I 
say nothing of what is a way of necessity; I 
know not how it has been expounded, but it 
would not be a great stretch to call that a 
necessary way, without which the most con- 
venient and reasonable mode of enjoying the 
premises could not be had.’’ This case has 
been sometimes cited for the proposition that 
where there is a way, but an inconvenient 
one, the grantee may have a convenient one 
across his grantor’s premises. But the dic- 
tum stands alone and has been frequently 
disapproved of. It, in fact, disproves itself, 
for the way would not be a way of necessity, 
but a way of convenience. The question is 
not, what is convenient for the dominant 
owner, but what is necessary for him, in or- 
der that he may use his land. 

In Dodd vy. Burchell,® it is said that a way 
of necessity can not be claimed because it is 
more convenient than another way which t*.¢ 
party has. Wilde, B., says, ‘‘There is no 
foundation for such a doctrine.’’ 

In City of Hamilton v. Morrison,’ Adam 
Wilson, J., says, ‘‘It may have been a more 
convenient way for his going to the market, 
but mere convenience confers no such right, 
nor does it create a way of necessity.’’ 

In Holmes v. Goring,’ Park, J., says, 
‘*From all the authorities referred to it is 
clear that when a way is claim2d of necessi- 
ty, it is a good answer to show that there is 
another way whicl the party may use.’’ 

In Barlow v. Rhodes,’ Bayley, B., in an- 
swer to the remark of counsel, that a certain 
way was a way of necessity, said, ‘‘Defend- 
ant might make a way by breaking through 
his wall.’”’ Aad‘a somewhat similar remark 
was made in Pheys+y v. Vicary,!° by Pollock, 
C. B. ‘The whole law,’’ said the learned 
judge, ‘‘admitted to be such as to drains and 
water-courses, turns on the right to ‘reasona- 
ble enjoyment’ of the house. Had the back- 
way from the plaintiff’s house into the road 
been originally walled up, the front way 

53 Taunt., 31. 

61H. &C., 113. 

718C. P., 224. 

8 2 Bing., 76. ° 


93 Tyr., 285. 
016 M. & W., 490. 
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might still be said to be in some sense not of 
necessity, for the present entrance might have 
been made out of the back wall.’’ In that 
ease the rear of two houses which fronted to 
the south, abutted on a highway to the north 
of them. A carriage road entered from this 
street, and passing along the west side of the 
westerly house, wound round in front, or to 
the south of both houses. The plaintiff, who 
owned the easterly house, claimed a way of 
necessity along this carriage road to the high- 
way, though he had a rear entrance through 
his coach-house door which opened upon the 
highway. His claim to the more convenient 
approach by the carriage road was the occa- 
sion of the above remark. 

From these authorities, notwithstanding the 
dictum of Sir James Mansfield, from the very 
nature of the case, from the appellation 
which has been assigned to this species of 
way, it is abundantly clear that the right rests 
upon the absolute necessity that the party has 
of going across another’s land in order to 
reach his own. 

Exists only when Grunt Implied.—In the 
note to Pomfret v. Ricroft," it is said, ‘‘Now 
a way of necessity, when the nature of it is 
considered, will be found to be nothing else 
but a way by grant. It derives its origin 
from a grant. For there seems to be no dif- 
ference, where a thing is granted by express 
words, and where by operation of law it pas- 
ses as incident to the grant.’’ It has, there- 
fore, been held that where a grant can not be 
implied, a way of necessity can not exist, and 
Holmes v. Goring}? is cited in a note as a 
confirmation of this opinion. 

But in Proctor v. Hodgson,!* the point 
came more strikingly into notice. In that 
case the claimant t> the way of necessity de- 
rived title to the land-locked parcel by es- 
cheat. The case is not a satisfactory one, 
however, as it was upon a point of pleading. 
Parke,B.,said,‘‘Even if the pleadings had con- 
tained a sufficient allegation of a way of ne- 
cessity at the time, I am still of opinion that 
it would have been insufficient, and that no 
right of way of necessity can exist when the 
title of the parties is by escheat.’’ Some 
doubt is thrown upon this opinion by Alder- 
801, B., who says, ‘‘It must be shown that 


111 Wm. Saund., 323 a, note (c). 
12 Supra. 
% 10 Ex., 824. 





the party to whom the land was granted or 
escheated (supposing escheat were equivalent 
to a grant), had no other way.’’ The whole 
point rests upon the matter of the parenthe- 
s's. If title by escheat is equivalent to title 
by grant, then the right to the way exists. A 
perusal of Blackstone’s Commentary upon 
Title by Escheat leaves one still very much in 
doubt. At the conclusion of his chapter on 
this head, after speaking of the devolution of 
an estate held by a corporation upon its dis- 
solvtion, he says, ‘“«he Law doth tacitly an- 
nex a condition to every such gift or grant, 
that if the corporation be dissolved, the 
donor or grantor shall re-enter; for the 
cause of the gift or grant  faileth. 
This is, indeed, founded upon the self- 
same principle as the law of escheat; the heirs 
of the donor being only substituted instead 
of the chief lord of the fee.’”’ We think it 
will not be disputed that the grantor to the 
corporation, and the chief lord of the fee, are 
both in as of ther old estates, the one taking 
title by reversion, the other by escheat. The 
chief lord then stands in the same position as 
if he had originally granted all the lands, ex- 
cept the land-locked parcel, which has es- 
cheated to him. The way of necessity must 
have been created originally by a grantor, 
who severed a piece of land of which he 
theretufore had unity of seisin. If that piece 
of land was wholly land originally granted by 
the lord of the fee, the position of the parties, 
upon escheat of the land-locked parcel, would 
be in effect this, that the surrounding land 
had beer granted and the land-locked parcel 
retained by the chief lord; and the question 
would then be, does there exist in the chief 
lord, by implied reservation from his grants 
to the surrounding occupiers, a way of neces- 
sity over their lands to his parcel, and if so, 
over the lands of which of them? If the ser- 
vient tenement, which existed at the time of 
the escheat, was never part of the escheated 
estate, quere, whether any question could 
ever arise as to a way over it, because its 
owner and his predecessors in title are total 
strangers to the title by escheat; and quere, 
whether the question would not be the same 
as that first propounded, and whether the 
way, if any exist at all, would not be over 
some part of the old estate of the chief lord. 
The right of way of necessity by implied res- 
ervation we shall touch upon hereafter. 
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It may then be stated that, as far as the 
authorities go, there can not be a way of ne- 
cessity except where a grant can be implied, 
because the way is an incident to the grant. 

Locality of the Way.—Some difference of 
opinion has existed as to the proper locality 
of the way. In the ancient case of Packer v. 
Walsted,1* it was said that the grantee might 
take aconvenient way without the permission 
of the grantor, and the law would then ad- 
judge whether it was convenient and sufficient 
or otherwise. All seem agreed that the way 
must be a convenient one for the grantee. 
But how should it affect the servient owner? 

In Clarke v. Rugge,? it is said, ‘‘The feoff- 
or shall assign the way where he can best 
spare it.’’ 

In Morris v. Edgington,’® the more conve- 
nient of the ways, each of necessity, was al- 
lotted to the dominant owner. In Bolton v. 
Bolton,’ it was held that when there was 
more than one way the grantee might select 
the way. 

In Osborne v. Wise,'* it is said: ‘*The law 
would give as a way of necessity the nearest 
passage along the land of the grantor to the 
nearest.public highway.’’ This case is cited 
by Esten, V. C., in Fielder v. Bannister,!% 
where, though it was not necessary to express 
an opinion, he says: ‘‘It would seem that a 
way of necessity is the one most convenient 
for the grantee.”’ 

But in the same case, Spragge, V. C., 
points out most conclusively, we think, that 
Osborne v. Wise is not a correct expression 
of the law. He says: ‘‘The consequences 
of such a doctrine would be mischievous. * * 
Looking at the language and the spirit of the 
authorities to which I have referred, and the 
necessity of the thing, I think that the inter- 
ests of the grantor as well as the grantee are 
to be taken into account in determining what 
as between them is a convenient and reason- 
able way; and that if a way answering these 
conditions be assigned by the grantor the 
rights of the grantee are satisfied, and he is 
bound to accept it, and at his own expense, 
to make it fit for his own use.’’ We might add 


to this, that the shortest way to the nearest ' 


142 Sid. ili. 
15 2 Roll. Abr. 60, pl. 17. 
16 Supra. 


177C. & P. 761. 
18 L. R. 2 Ch. Div. 68. 
19 8 Gr. 257. 





public highway might be directly through the 
grantor’s house, while a way, quite as conve- 
nient but a little longer, lying around his 
house, would answer the purpose as well. It 
would be difficult to establish the right of the 
dominant owner under such circumstances to 
go through the house, especially when it is re- 
membered that the way is incident to the 
grant, passes by the presumed intention of 
the grantor, and must therefore be such a 
way as could be reasonably attributed to the 
grantor as intended to be included in this 
grant. And at page 260 of the same case, 
the same learned judge says: ‘The ease- 
ment of the plaintiff to have a right of way 
over the defendant’s fifty acres is not denied ; 
but the question which arises is whether a 
certain way assigned to the plaintiffs by the 
defendant along the westerly side of his land, 
is such a way as they are bound to accept.’ 
Speaking of the passage already quoted from 
Wms. Saunders, the learned judge proceeds: 
‘‘This seems material, as it places the grantee 
in the same position as if his conveyance stip- 
ulated in terms for a convenient way over the 
land of the grantor as long as the necessity 
for it should exist. But the question re- 
mains, whether the grantee has the right to 
select the locality of the way or the grant- 
or. * * * * JT believe there is an ab- 
sence of any direct authority as to the right 
of the grantee having a right of way of neces- 
sity, himself to select over what portion of 
ne grantor’s land the way shall pass; unless 
indeed, the grantor refuses or neglects to as- 
sign to him a convenient and reasonable 
way. * * * * Ason the one hand the 
grantee is not bound to use the same way as 
had been used by the grantor, so on the other 
hand I think the grantor is not bound to as- 
sign the way previously used by himself, pro- 
vided another way naturally convenient can 
be assigned. * * * * I think the right 
of the plaintiff is not to the best possible line 
of road (as was put by Mr. Baron Alderson), 
but that it is qualified by the effect which the 
selection of a particular line would have up- 
on the interest and convenience of the de- 
fendant.”’ 

In Pheysey v. Vicary,*° Alderson, B., said 
at page 496, ‘ta way of necessity does_not 
necessarily mean the most convenient way 
that could by possibility exist.’’ 


20 Supra. 
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The interpretation of this law by Spragge, 
V. C., seems to be the most reasonable one, 
and the safest guide. 

It is also to be noticed, that in determining 
whether a way of necessity exists to certain 
premises, the means of access must be consid- 
ered with reference only to a point in the 
limit of the land of him claiming the way. If 
any part of his premises abuts upon a high- 
way, it seems, he must enter at that point, 
even though in doing so he may have to break 
through a wall, as was intimated in Barlow v. 
Rhodes and Pheysey v. Vicary,”! and this is 
* the meaning of Baron Rolfe’s remark, at page 
495 of the report of the latter case, when he 
says, ‘ta way of-necessity means a convenient 
way to the close, not to the house as here 
elaimed.”’ 

Extent and Mode of User.—Ways of neces- 
sity are co-extensive with the necessity, and 
are exercisable only while the necessity ex- 
ists. This was doubted by Parke, B., in Proc- 
tor v. Hodgson,”? referring to Holmes v. 
Goring.?* That learned judge said: ‘‘I should 
have thought it meant as much a grant for 
ever, as if expressly inserted in a deed. To 
this it may be answered, that, after all, it is a 
grant by implication—the implication being 
that, as there is no other access to the land 
from a highway, the grantee shall have a way 
of necessity over the lands of him who cre- 
ated the necessity. But there is no implica- 
tion that the grantor would have made the 
grant if the necessitous circumstances had not 
existed. The grant is limited to the necessi- 
ty as it arises by necessity. The object ard 
intent of the grant are fulfilled when the high- 
way becomes immediately accessible to the 
grantee from his own soil. Buckby v. Coles 74 
also throws a doubt upon the proposition. 

At any rate, the case of Holmes v. Goring 
has been approved, and the dictum of Parke, 
B., has been disapproved. In that case, a 
way of necessity existed across the lands of 
the plaintiff. Subsequently the defendant ac- 
quired a piece of land adjacent to the dom- 
inant tenement, which afforded a way between 
the defendant’s closes. J/eld, that the way 
across the plaintiff’s land ceased with the ne- 
cessity forit. Best, C. J., said (quoting from 


21 Supra. 
24 Supra. 
2 Supra. 
445 Taunt. 511. 


Wm. Saunders), ‘‘‘a way of necessity, when 
the nature of it is considered, will be found 
to be nothing else than a way by grant;’ but 
a grant of no more than the circumstances 
which raise the implication of necessity re- 
quire should pass.”’ 

A way of necessity is a way suitable for the 
purposes of the person requiring it at the 
time it is created. A way for agricultural 
purposes can not be used as a way for other 
purposes. ®—Canadian Law Times. 


25 City of London v. Riggs, L. R. 13 Ch. Div. 798; 
Gayford v. Moffatt, L. R. 4. Ch. App. 133. 











NEGOTIABLE PAPER—MUNICIPAL COU- 
PONS—FEDERAL JURISDICTION. 





THOMPSON v. PERRINE. 





Inited States Supreme Court, October Term, 1882. 


1. Overdue coupons of municipal bonds which have 
not matured are negotiable by the law merchant. 

2. The mgnt of the owner of coupons payable to 
bearer or to the holder thereof to sue in the Federal 
court does not depend upon the citizenship of any 
previous holder. He is not an assignee, within the 
meaning of the act of March 3, 1875. 


In error to the Circuit Court of the United States 
for the Southern District of New York. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

In Thompson vy. Perrine, 103 U.S. 806, we af- 
firmed a judgment of the Circuit Court of the 
United States for the Southern District of New 
York, against the town of Thompson, in that 
State, for the amount of certain coupons of bonds, 
executed in behalf of that town, by virtue of the 
provisions of an act passed May 4, 1869, and 
amended April 1, 187—. Those acts, as will be 
seen from the statement of the former case, au- 
thorized the town of Thompson, in aid of the 
construction of a railroad from Monticello, New 
York, to Port Jervis, in the same State—a major- 
ity of its tax-payers, appearing upon the last as- 
sessment roll, and representing a majority of the 
taxable property, not including lands of non-res- 
idents, having first consented to the debt being 
contracted—to issue bonds, and to invest the pro- 
ceeds, when disposed of, in the capital stock of the 
railroad company organized to construct the pro- 
posed road. Bonds were issued, and instead of 
selling them and investing the proceeds in the 
company’s stock, the local authorities exchanged 
them directly with the railroad eompany for stock. 
This, according to certain decisions of the high- 
est court of New York, was in violation of the act 
giving authority to issue the bonds. But, by an 
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act passed April 28, 1871—previous to which time 
the bonds had been issued and delivered—that 
exchange for stock was, in express terms, ratified 
and confirmed. And the controlling question in 
the former case was as to the constitutional va- 
lidity of the latter statute. In Horton v. Town 
of Thompson, 71 N. Y. 513, decided January, 
1878, the court of appeals of New York held, that 
as the tax-payers had only consented to an issue 
of bonds, the proceeds of the sale of which should 
be invested in stock, it was beyond the power of 
the legislature to validate bonds, which in viola- 
tion of the act under which they were issued, 
were not sold, but were directly exchanged for 
stock, of which fact all purchasers had notice 
from the recitals of the bonds themselves. That 
adjudication, it was contended, was binding upon 
this court. But to that proposition we declined 
to give our assent, and stated, with some fullness, 
the reasons why this court could not give to the 
decision in Horton’s case the effect claimed for it 
by the town. 

We held, for reasons which need not be re- 
peated,that it was within the constitutional power 
of the legislature of New York to pass the cura- 
tive statute of April 28, 1871, and that from the 
moment it was enacted (if not before) the bonds, 
by whomsoever held, whether by the railroad 
company or others, became binding obligations 
upon the town, as much soas if they had been 
sold and the proceeds invested in stock of the 
railroad company, as required by the acts under 
which they were issued. 

That decision controls the present case, for the 
latter, in its essential features, differs from the 
former only in the circumstances of the time when 
Perrine acquired title to the coupons in suit. 
Those heretofore sued on were purchased by him 
in 1875, while those nowin suit were purchased 
by him in 1878, when they were overdue, and af- 
ter the decision in 71 N. Y. was announced. 
Counsel for the town now insist that this court 
should follow the ruling in that esse, at least as to 
holders of coupons or bonds who purchased after 
Horton v. Town of Thompson was decided; and 
they suppose that this court placed its former de- 
cision upon the ground mainly that Perrine pur- 
chased the bonds there in suit before the court of 
appeals declared the act to be unconstitutional. 
But in this view we do not concur. The refer- 
ence, in the former case, to the date when Per- 
rine purchased, was to illustrate the injustice 
which would be done were we, in opposition to 
our own view of the law, to follow the ruling of 
the State court made after he purchased—a de- 
cision which, with entire respect for the State 
court, was held not to be in harmony with its 
former decisions. What we decided was that the 
curative statute wis within the limits of legisla- 
tive power, and that, at least from its passage, the 
bonds, by whomsoever held, whether by the rail- 
road company or others, became enforceable ob- 
ligations of the town. Mitchell v. Burlington, 4 
Wall. 274-5; Taylor v. Ypsilanti, 105 U. S. 60; 








Ohio L. & T. Co. v. Debolt, 16 How. 433. There 
is, however, one point made in this case, not 
made in the former one, and which it is our 
duty to notice. It is that this action is excluded 
by statute from the jurisdiction of a circuit court 
of the United States. 

The 11th section of the judiciary act of 1789 de- 
clares that no district or circuit court shall ‘have 
cognizance of any suit to recover the contents of 
any promissory note or other chose in action in 
favor of an assignee, unless a suit might have 
been prosecuted insuch court to recover the con- 
tents if no assignment had been made, except in 
eases of foreign bills of exchange.”’ 1 Stat. 78; 
R. 8., sec. 629. The provision in the act of March 
3, 1875, is: **Nor shall any circuit or district 
court have cognizance of any suit founded on 
contract in favor of an assignee, unless a suit 
might have been prosecuted in such court to re- 
cover thereon if no assignment had been made, 
except in cases of promissory notes negotiable by 
the law merchant and Dills of exchange.” 

It is not claimed that the words ‘assignee’? and 
‘‘assignment,’’ as found in the act of 1875, ‘have 
any meaning different from that attached to 
the same words in the act of 1789, or in see- 
tion 629 of the Revised Statutes. But the con- 
tention of counsel is that the coupons in suit, be- 
ing detached from the bonds and overdue when 
Perrine purchased them, were dishonored, and. 
therefore, not negotiable by the law merchant; 
consequently, it is claimed, they are not within 
the exception of promissory notes negotiable by 
the law merchant, but are embraced by the gen- 
eral inhibitipn upon suits founded on contract 
where the assignor himself could not have sued 
in the cireuit court. 

This position can not be sustained. It is an im- 
material circumstance that the coupons, when 
purchased by Perrine, were detached from the 
bonds. And the bonds not having then matured, 
the coupons, though overdue, had not lost the 
quality of negotiability by the law merchant. 
This result must follow from the principles an- 
nounced in Cromwell v. Sae Co., 96 U. S. 58. 
Further, and apart from any consideration of the 
question as to the negotiability, according to the 
law merchant, of these coupons, Perrine is not an 
assignee, within the meaning of the act of 1S74,or 
of the previous statutes relating to the same sub- 
ject. Giving the words assignee and assignment 
their broadest signification, and conceding that, 
in some cases, the holder of a promissory note 
may become such in virtue alone of an assign- 
ment, yet, according to the established construc- 
tion of the judiciary act of 1789, the right of the 
holder of a promissory note or bond, payable to a 
particular person or bearer, to sue in his own 
name, did not depend upon the citizenship of the 
named payee or of the first or any previous 
holder; this, because, in all such cases, the title 
passed by delivery and not in virtue of any as- 
signment. In Bullard v. Bell, 1 Mason, 251, Mr. 


Justice Story said that to bring a case within the 
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exception contained in the 11th section of the act 
of 1789, ‘the action must not only be founded on 
a chose in action, but it must be assignable; and 
the plaintiff must sue in virtue of an assignment.”’ 
“A note,’”’ said he, “payable to bearer, is often 
said to be assignable by delivery: but in correct 
language there is no assignment in the case. It 
passes by mere delivery; and the holder never 
makes any title by or through any assignment, 
but claims merely as bearer. The note is an 
original promise by the maker to pay any person 
who shall become the bearer; it is, therefore, pay- 
able to any person who successively holds the 
note bona fide, not by virtue of any assignment of 
the promise, but by an original and direct prom- 
ise, moving from the maker to the bearer.”’ In 
Bank of Kentucky v. Wister, 2 Pet. 326, this court 
said that it had ‘‘uniformly held that a note pay- 
able to bearer is payable to anybody and is not 
affected by the disabilities [to sue] of the nom- 
inal payee.’”? Thompson v. Lee Co., 3 Wall. 331; 
Bushnell v. Kennedy, 9 Wall. 391; City of Lex- 
ington v. Butler, 14 Wall. 293; Cooper v. Town 
Thompson, 13 Blatchford; Coe v. Cayuga Lake 
R. R. Co., 19 Blatchf. 522. 

The coupons here in suit are payable to the 
holder thereof, and, upon the authority of the ad- 
judged cases, Perrine is not an assignee within 
the meaning of the act of 1875. He is enti- 
tled to sue without reference to the citizenship of 
any previous holder. 

We perceive no error in the record, and the 
judgment must be affirmed. 

It is so ordered. 





CRIMINAL LAW—MURDER—INFANT, 
DOLI INCAPAX. 





STATE v. ADAMS. 





Supreme Court of Missouri. 


Defendant, a negro boy only twelve years of age, 
when he committed the homicide, was found guilty of 
murder inthe first degree. Held, that the instruc- 
tions of the trial court, which virtually told the jury 
that defendant’s age should not affect the conclusion 
at which they should arrive, any more than if he had 
been of mature age, was clearly wrong. Between the 
ages of seven and fourteen years the law presumes the 
infant doli incapax, and the onus is on the State to 
overcome this prima facie case of incapacity to com- 
mit crime; and this must be done by ‘‘evidence 
strong and clearbeyond all doubt and contradiction. ’’ 


Appeal from Morgan Circuit Court. 

SHERWOOD, C. J., delivered the opinion of the 
court: 

The defendant, a negro boy, twelve old at the 
time of the trial, October 21, 1882, was indicted 
for murder 1n the first degree, having killed Henry 
Ostermann, about seventeen years old, by stab- 
bing him with a pocket knife August Ist of that 
year. 





Walton McNair, a small boy, twelve years of 
age, also rode out to the hay field. He was the 
only witness who saw the stabbing, and testified 
that he sawit occur on the hay field as follows: 
“Henry and Tom were fussing; Henry called Tom 
a liar; Henry said if Tom called him a liar again 
he would knock him down with the pitchfork; 
Tom called Henry a liar again, and then Henry 
jumped out of the wagon and took Tom by the 
arm, and struck him over the head with the han- 
dle of his pitchfork. He had Tom by the arm 
and Tom had one hand in his pocket and pulled 
out the knife, open, and reached up and stabbed 
Henry. After Henry was stabbed, Tom got loose 
and started to run, then Henry picked up a rock 
and knocked him down, and then went and beat 
him with a pitchfork. Levi Smith halloed to him 
to quit. Then Henry quit and came back and siid 
he was cut in two, and went and laid down and 
died in a few minutes.’’ The evidence shows that 
he was stabbed in the heart with the penknife of 
Mrs. Silvey, his mistress, the blade being about 
two inches and one-half long, and slender; also 
that Henry lay down sick from the wound. Tom 
got water and poured it on his head, trying to re- 
vive him. But when he died Tom started off, and 
was traveling the main road to Tipton, when he 
was arrested, about a mile off, and brought hack. 
After he was arrested, he confessed the stabbing 
but said he did it because Henry struck with the 
pitchfork. ; 

The State proved by Frank Williams, a small 
boy, that he heard Tom say if Henry did not 
quit fooling with him, he would cut him with his 
knife, and he told Henry of it, and he told 
him to quit fooling with+him. Also William 
C. Silvey heard them fussing one morning in 
the barn, and told them to quit, and not repeat 
it in the feture. This was two months or more 
before the stabbing, and the evidence of and the 
conditional threat were objected to by defend- 
ant’s counsel. 

The jury, under the instructions of the court, 
found the defendant guilty of murder in the first 
degree, and he was sentenced accordingly. 

1. State v. Barton, 71 Mo. 288, has settled that 
defendant is subject to the death penalty, not- 
withstanding he is under the age of sixteen years. 
The statute is the same then as now, except the 
age nowis eighteen instead of, as formerly, six- 
teen years. R.S. 1879, sec. 1666. 

2. Under the ruling in Johnson’s Case, just de- 
cided, conditional threats made by defendant were: 
admissible. Nor were the competency of the 
threat; affected by their nearness or remoteness. 
Keener v. State, 18 Ga. 194; State v.-Ford, 3 
Strob. (S. C.) 517; State v. Hoyt, 46 Conn. 330. 

3. We incline to the opinion that the instruc- 
tions should have permitted the jury to have 
found the defendant guilty of a less grade of hom- 
icide than murder in the first degree, provided’ 
the circumstances to be presently noticed were 
such as would admit of his being found guilty of 
any offense. But notwithstanding we say this, we: 
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do not say but there were incidents in the evidence 
which, if the defendant is to be treated as an 
adult, would justify an instruction for murder in 
the first degree, in addition to those of a lower 
grade of homicide. 

4. And we think the instructions as to self- 
defense were very properly given. 

5. But we are very cleariy of opinion that the 

_ court erred in its view of the law touching the age 
of the defendant. We refer to the 3d and 7th in- 
structions given at the instance of the State. 
These instructions virtually told the jury that 
defendant’s age should not affect the conclusion 
at which they should arrive, any more than if he 
had been of mature years. This is not the law. 
Between the ages of seven and fourteen years, the 
law presumes the infant doli ineapax, 

If the State would establish the infant to be 
doli capax, for some times malitia supplit aetatem, 
the prima facie case of incapacity to commit crime 
must be overcome by evidence strong and clear, 
beyond all doubt and contradiction. 4 Black. 
Com. 24; Bishop Crim. Law, secs. 284, 285, 285a-; 
State v. Handley, 4 Harrington, 566; Angelo v. 
People, 76 Ill. 209. In such ease the onus is on 
the State. 

The evidence in the present case can not be re- 
garded as of the character indicated by Blackstone. 
Indeed, no effort seems to have been made at the 
trial to show that defendant possessed criminal 
capacity. And the instructions mentioned were 
well calculated to lead the jury to infer that with- 
out evidence showing such criminal capacity, 
still they were justified in convicting defendant 
of murder in the first degree. And if we treat the 
6th instruction asked by defendant as given, 
which is marked on the margin “refused” (Bar- 
ber v. Hereford, 48 Mo. 323), this would not help 
the matter, as it teaches a different doctrine from 
those already mentioned respecting the question 
of age, and would only have been but too well 
calculated to mislead the jury. 

Therefore, judgment reversed and cause re- 
manded. 

All concur. 





MUNICIPAT. CORPORATION—COASTIN G IN 
CITY STREETS—NEGLIGENCE. 





FAULKNER vy. CITY OF AURORA. 





Supreme Court of Indiana, Dec. 21, 1882, 


1. A city is not liable for injuries caused to a person 
by others while using the public streets for coasting. 

2. Where the city has by ordinance prohibited, un- 
der penalty, all persons from engaging in any sport on 
its streets that might be dangerous to life or property, 
it is not liable for a failure of the officers to execute 
the ordinance by failing to stop such sport. The city 
is not legally bound to abate such a nuisance. Coast- 
ing on a highway is not a defect in a highway for which 
acity or town is liable. An illegal use of a public 
street by men, animals, vehicles or any other object 





while movable and actually being moved by human 
will and direction, and another fixed in one position 
within the highway, is not a defect or want of repair 
for which the city or town is liable. 


Appeal from Dearborn Circuit Court. 

Morris, Com., delivered the opinion of the 
court: 

The appellant sued the appellee for an injury 
sustained by his son, on Main street, in said city, 
on the 30th day of November, 1880. 

It is alleged in the complaint that from the Ist 
day of November,1880, until the 15th day of Feb- 
ruary, 1881, said Main street, extending from 
Fifth street to First street in said city, and crossed 
by Fourth, Third and Second streets in said city, 
was, during said time, between Fifth and Third 
streets, covered with frozen snow and ice to the 
depth of five inches, rendering its surface smooth, 
even and sleek. That during said period, large 
crowds, numbering one hundred persons, daily 
and nightly assembled on said Main street, be- 
tween Fifth and Third streets in said city, with 
the knowledge of the appellee, and in the pres- 
ence of its mayor, marshal and police officers, and 
engaged in the sport of sliding and coasting down 
Main street, over Fourth street, where the de- 
scent of Main street was very great, at the rate of 
forty miles per hour, thereby rendering said Main 
street and Fourth street where it crossed the 
same, dangerous and unsafe for travel. That the 
plaintiff's son, Benjamin Faulkner, a lad about 
seven years of age, was accustomed to pass along 
said Fourth street over said Main street, to and 
from the public school in said city, that being the 
most direct and convenient way to and from said 
school. Thaton the 3d day of November, 1880, 
the appellant’s said son was passing oyer said 
Main street on Fourth street, when he was striack, 
without fault on his part, by a sled propelled by 
the weight of two persons, so unlawfully engaged 
in the sport of sliding and coasting on said Main 
street, whereby his leg was broken and he was 
otherwise greatly bruised and injured. It is 
averred that the appellant’s son was confined to 
his bed for a long time, and that the appellant was 
put to great trouble and expense in nursing and 
caring for his said son. It is also averred that the 
following provisions of the ordinance of the ap- 
pellee were in force at the time: 

‘Article 4, sec. 2. Each officer of the City of 
Aurora shall faithfully do and perform the duties 
required of him in his office by the act of incor- 
poration and by the ordinances and by-laws of the 
city, and resolutions of the city council.”’ 

‘Article 11, sec. 32. It shall be unlawful for 
any minor or other person or persons to throw 
stones, play ball, pitch quoits, or engage in any 
sport, or do anything on any street or alley with- 
in the city limits, tending to produce a bodily in- 
jury, or endanger the life or property of any 
person.” 

‘Article 11. Any person violating any provision 
of this article, shall, upon conviction before th 
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mayor or other competent jurisdiction, forfeit and 
pay to said city, such penalty as may be assessed, 
not less than $1 ner more than $100 with costs.”’ 

The appellee demurred to the complaint on the 
ground that it does not contain facts sufficient to 
constitute a cause of action. The demurrer was 
sustained. The appellant excepted, and, electing 
to stand by his complaint, final judgment was 
rendered against him and in favor of the appellee 
for costs. 

The rendering of judgment against the appel- 
lant, and the sustaining of the demurrer to his 
complaint are assigned as errors. 

It is alleged in the complaint that the appellee 
had notice of the occupation of its street by said 
coasters, and that the sport of coasting was car- 
ried on in the presence of its officers. It is also 
alleged that the appellee had by ordinance pro- 
hibited, under suitable penalties, all persons from 
engaging in any sport on its streets, that might be 
dangerous to life or property; that said coasting 
was dangerous to life, and that no efforts were 
made by the appellee or its officers to aioe or 
prevent the dangerous sport. 

That the occupation of one of the wavdel 


streets of the appellee by coasters in the manner . 


stated in the complaint, would seriously interfere 
with the legitimate public use of the same, and 
endanger the safety of those rightfully traveling 
along and across it, hardly admits of a doubt. 
Such a-use of the streets of a city is not only un- 
authorized and wrong, but altogether incensist- 
ent with the rights of the public. 

‘4 highway,” says a recent writer of approved 
authority, “is intended for and devoted to the 
purpose of public travel, and every person may ex- 
ercise this rightreasonably. But every unreason- 
able use of the same, whereby others are hindered, 
delayed or annoyed in a like reasonable use of the 
street, or in the rights incident thereto, isa nui- 
sance. But whether a particular use, that is not 
a nuisance per se, is au unreasonable use and nui- 
sance, is a question of fact to be judged of by the 
circumstances of each case.”” Wood on the Law 
of Nuisance, sec. 251. 

Though the coasting on Main Street, within the 
corporate limits of the appellee, as described in 
the complaint, constituted a nuisance,yet it could 
hardly be said that if one person should 
descend said street on a sled at a_ proper 
time, and at a moderate rate of speed, though in 
sport and for pleasure merely, such use of the 
street would necessarily constitute a nuisance. 
Such a use of the street might not be inconsistent 
with its use by the public, nor render it dangerous 
or unsafe for travel. A person may drive his 
horse along the street at a reasonable rate of 
speed, even for pleasure, consistently with the use 
of the same by the public; but if ne should drive 
his horse at a rapid and unreasonable rate of 
speed, it would endanger the safety of travel and 
become a nuisance. Whether the coasting or the 
dlriving of the horse upon the street for pleasure, 
would be a nuisance, would depend upon the cir- 





cumstances of each case. A police officer who 
would attempt to stop the one or the other, would 
act at his peril. He would have to determine the 
fact, and, if he misjudged, he would be responsi- 
ble. 

In this case, the appellee had, by ordinance, 
prohibited all persons from engaging in danger- 
ous sports upon its streets. Itis aliegedin the 
complaint, at least inferentially, that the coasting 
complained of was carried on in violation of this 
ordinance. © But it is also averred, that neither 
the appellee nor its officers attempted in any way 
to suppress or prevent the unlawful occupation of 
its streets by the coasters. 

The appellee having, by the express terms of the 
statute, exclusive power over its streets, had au- 


| thority, doubtless, by ordinance, to empower its 


officers to stop and suppress coasting upon its 
streets at once. but was it bound to do so? 

If itdeemed the ordinance referred to in the 
complaint sufficient to prevent coasting and other 
dangerous sports upon its street, isit to be ad- 
judged liable because it did not provide a more 
stringent and, perhaps, a better and more efficient 
remedy? The law has confided to the legislative 
judgment and discretion of the common council 
of the appellee, the power to enact ordinances. 
If, in the honest exercise of this power, the com- 
mon council fails, through want of experience or 
defect of judgment, to establish such laws as are 
most completely and effectively adapted to the 
accomplishment of the end in view, the city is not 
liable. Dillon on Municipal Corporations, sec. 
753 and cases cited; Brinkmyer v. City of Evans- 
ville, 29 Ind. 187. It could only prevent or sup- 
press such sports through its officers, and for their 
neglect, as we shall hereafter see, it is not liable. 

We are aware that the case of Marriott v. Mayor 
and City Council of Baltimore, 9 Md. 160, is op- 
posed to this conclusion, but we regard the case 
as exceptional and without support. Besides, by 
the express provisions of the charter of Balti- 
more, the city council had power to declare what 
should constitute a nuisance and abate the same. 
The court held that it was the duty of the city 
council to declare by ordinance coasting on its 
streets to be a nuisance, and to prevent it; and 
that, for its failure to do so, it was liable toa par- 
ty injured without his fault by coasters. 

Without seriously com, laining of the appellee 
for having failed to passa proper ordinance for 
the prevention of coasting, the appellant seems to 
rest his right to recover upon its failure to execute 
the ordinance which it had adopted. Was the ap- 
pellee liable for such failure? Any one of the ap- 
pellee’s citizens might, under the ordinance, have 
instituted proceedings against persons coasting 
on the streets in violation of its provisions. 
Grant however, that it was peculiarly the duty of 
the officers of the appellee to enforce the ordi- 
nance and prosecute all persons violating the 
same, the appellee would not be liable for their 
failure to discharge this duty. Dillon says, sec. 

54: “Unless there be a valid contract creating, 
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ora statute declaring, the liability, a municipal 
corporation is not bound to provide for and seciire 
a perfect execution of its by-laws, and it is not 
responsible in a civil action for the neglect of duty 
on the part of its officers in respect to their en- 
forcement, though such neglect result in injuries 
to private persons, which would otherwise not 
have happened.” A city is not liable for the neg- 
lect of its marshal, its polive oflicers or firemen 
appointed by it. Buttrick v. Lowell, 1 Allen, 172; 
Ready v. Mayor, ete., 6 Ala. 327; Schultz v. City 
of Milwaukee, 49 Wis. 254; Levy v. Mayor, etc., 
1 Sandf. (S. C.) 465; approved, 1 Ker. 396; Grif- 
tin v. Mayor, etc., 65 Seld. 456. 

But aside from this view of the case, we think 
the appellee was not legally bound to prevent or 
abate the nuisance complained of by the appel- 
lant. In the case of Schultz v. City of Milwau- 
kee, supra, which is precisely the case before us, 
the court says: ‘*The coasting or sliding down 
Poplar street inthe manner and to the extent 
charged in the complaint, was, while being in- 
dulgec in, a grieyous public nuisauce, which the 
city authorities ought to have prevented or sup- 
pressed. But this duty is a public or police, ra- 
ther than a corporate duty, in the performance of 
which the corporation, as such, has no partic- 
ular interest, and from which it derives no special 
benefit or advantage in its corporate capacity, but 
which it is bound to see performed in pursuance 
of a duty imposed by law for the general welfare 
of the inhabitants or of the community.” And 
the court explains its former decision in the case 
of Little v. Madison, 42 Wis. 643, relied upon by 
the appellant, as follows: ‘*Yet the precise ground 
of the judgment in that case is, that if a muni- 
cipal corporation, in the attempted exercise of 
any power conferred upon it, as to license a show, 
amusements and the like, exceeds its authority, 
and licenses the placing of a public nuisance in 
a street, or the unlawful or dangerous use of a 
street for any purpose, aud an injury results 
therefrom, without negligence on the part of the 
person injured, the municipality is liable to re- 
spond in damages for such injury. The case goes 
no further, and could not without violating well- 
settled principles of law. , 

Public streets are for the public use, and the use 
is none the less for the public at large, because 
they are situated within a municipality and sub- 
ject to its supervision, and for this reason placing 
obstruction thereon, is an indictable offense, and 
may be restrained in equity. Dillon, secs. 519 
and 520; Smith v. State, 3 Zab. 712. 

In the case of Borough of Norristown y. Fitz- 
patrick, 94 Pa. St. 121, it was held that a person 
injured by the discharge of a cannon by a crowd 
collected together on one of the streets of the bor- 
ough, which had been engaged in firing the can- 
non for amusement for some hours, was not enti- 
tled to recover from the village damages for such 
injury. Gordon, J.,says: **Admitting that a mob 
is a nuisance, and that of the worse kind, never- 
theless it was one that a municipal corporation 





could not abate by the use of ordinary appliances, 
such as suffice for the removal of natural or ma- 
terial obstructions in or near a highway; resort 
must, therefore, be had to the police force, but, 
as we have already seen, for the doings or mis- 
doings of those who compose this force the muni- 
cipality is not liable.” 

If, as held in this case, a municipal corporation 
is not liable to a person injured by the discharge 
of a cannon by men eollected in its streets for 
the purpose ot firing the cannon for their 
amusement, it could hardly be held liable for an 
injury occasioned by the less dangerous amuse- 
ment of persons coasting upon its streets. In the 
ease cited, it was justly held that the persons en- 
gaged in the firing of the cannon were liable to 
the party injured, and so, doubtless, would the 
parties in this case who were engaged in the un- 
lawful sport which resulted in injury to the appel- 
lant, be liable to him in damages. 

In the case of Ray v. Manchester, 46 N.H. 59, 
and in the case of Hutchinson vy. Concord, 41 Vt. 
271, it is held that coasting on a highway is not a 
defect in a highway for which a city or town is 
liable. The same has been held in Massachu- 
setts. Cole v. Newburyport, 129 Mass. 594; Shep- 
herd v. Chelsea, 4 Allen, 113. 

In the case of Hutchinson vy. Concord, supra, 
the court say: ‘It is true that towns may be lia- 
ble for damages for obstructions placed in the 
highway by others without any agency of the 
town or its officers, such as a log, wood, timber or 
stone, if the fown negligently suffers it to remain, 
exposing the travelerto danger. Butin snch case, 
the ‘road. with such objects resting upon it, is 
thereby rendered insufticient or out of repair, and 
the town has the power to restore the road to its 
proper condition. * * * * But as to the boys 
with their sleds upon the road, it is quite differ- 
ent. Itis not made unlawful by the statute to 
travel on the highway with such sleds, nor are the 
selectmen empowered to prohibit it. The select- 
men are only empowered to prohibit one mode of 
using such sleds upon the highway; that is, coast- 
ing, when and where public travel is endangered 
by it.” 

It is insisted by the appellant that the rule in 
Massachusetts and other New England States up- 
on this subject, is more limited than it is else- 
where. The statutes of Massacnusetts and other 
New England States provide that highways shall 
be kept in repair at the expense of the town or 
city in which they are situated, so as to be safe 
and convenient for travelers; and that any person 
who receives vr suffers bodily injury through a 
defect or want of repair in the highway may re- 
cover the amount of damages thereby sustained, 
in an action against the city or town obliged to 
repair the same. 

It is held under this statute, that anything in 
the condition of a highway which renders it un- 
safe or inconvenient for travel, is a defect or want 
of repair. It may be a hole in the highway, or it 
may consist of a stone or log or other obstacle left 
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on its surface, or a post standing within its limits, 
or a barrier stretched across it, though not touch- 
ing it; or it may be trees or walls standing by or 
upon it and liable to fall and injure travelers; or 
it may be an awning projecting over it. For a 
failure to remove any obstruction from the high- 
way, or to repair it and keep it in a condition to 
be reasonably safe for travel, the statute expressly 
makes the city or town in which the highway is 
located, liable for injuries resulting from obstruc- 
tions or want of repair of such highway. 

The law of Indiana and many other States gives 
to incorporated cities jurisdiction over the streets 
located within their limits, and the means neces- 
sary to keep them in repair and reasonably safe 
for travel. Hence the duty to keep the streets 
reasonably fit and safe for public use is implied. 
and also the liability for a failure to discharge this 
duty. It would seem, therefore, that the law of 
Indiana upon the subject is the same as that of 
Massachusetts. If, in this State, a city keeps the 
streets within its limits in a reasonably safe and 
convenient condition for public use, it has dis- 
charged its whole duty upon the subject; if a 
city in Massachusetts does less than this, it fails 
to discharge the duty imposed upon it by the stat- 
ute of the State. If coasting upon a public street 
in a city in Indiana is to be regarded as an ob- 
struction which the city is bound to prevent or 
suppress, it should be so regarded in Massachu- 
setts. 

In speaking upon the general implied liabilities 
of cities, Dillon, J., says, sec. 789: ‘The munic- 
ipal corporation is not an insurer against acci- 
dents upon the streets and sidewalks. Nor is 
every defect therein, though it may cause the in- 
jury sued for, actionable. It is sufficient if the 
streets are in a reasonably safe condition for trav- 
el in the ordinary modes by night as well as by 
day.”’ This is the liability which, under its stat- 
utes, is held to exist in Massachusetts. 

In the case of Barber v. Roxbury, 11 Allen, 318, 
the court say: “But we are not aware of any 
precedent for holding an illegal use of the high- 
way by men, animals, vehicles or any other object 
while movable and actually being moved by hu- 
man will and direction, and neither fixed to nor 
resting on, nor remaining in one position within 
the highway, to be a defect or want of repair for 
which the city or town is liable.”’ 

It is obvious that, in the case before us, the in- 
jury did not result from any defect in the high- 
way. It was produced by the act of those improp- 
erly and unlawfully using the highway, which 
was, at the time, and but for the unlawful acts of 

‘those improperly using the street, in a reasonably 
safe and convenient condition for public travel. 
The complaint is not that the appellant’s son was 
injured because of defects in the street rendering it 
unsafe and unfit for public use, but because per- 
sons, while engaged in improperly using the 
street, run their coasting sled against his son, 
thereby injuring him. If the appellee is liable for 
the injury thus produced, it would follow logical- 





ly, that it would be liable for an injury caused by 
a loafer in lounging upon its streets, occurring in 
the presence of its officers, if it were known that 
such persons were accustomed to Jounge and loaf 
upon its streets. To hold incorporated cities lia- 
ble for such injuries, would be unjust and with- 
out, we think, the sanction of law. 

As was held in the case of Norristown v. Fitz- 
patrick, supra, the appellee could only arres: and 
stop the sport of coasting upon its streets through 
its officers and police force, but, as held in the 
same case, the appellee would not be responsible 
for the neglect or failure of its officers to stop 
those engaged in thus using its streets. 

{n the case of Norristown v. Mayor, 67 Pa. St. 
355, relied upon by the appellant, it was inci- 
dentally and by way of illustration, stated by the 
judge who tried the case, that persons lounging 
and loafing upon the street corners constituted a 
nuisance, but it was not held, nor was it in- 
timated, that the city would be liable for the mis- 
deeds of such loafers. 

In the case of Parker v. Mayor, etc., 39 Ga. 725, 
and the cases in this State referred to by the ap- 
pellant, the objects rendering the use of the high- 
way unsafe and dangerous, were of a materia] na- 
ture, fixed, and not at the time being moved and 
controlled by human will and direction. ‘They 
were such objects as would constitute a nuisance 
in Pennsylvania, Wisconsin and Massachusetts, as 
well as in Georgia or Indiana. ,We think there 
was no error in sustaining the demurrer to the 
complaint. 

Per Curiam: It is ordered, upon the foregoing 
opinion, that the judgment below be affirmed, at 
the cost of the appellant. 

Coomss, J., dissents; NIBLACK, J., doubts. 
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SURETY—RELEASE BY ‘ALTERATION —IM- 
MATERIAL CHANGE. 





LATSHAW v. HILTEBEITEL. 





Supreme’ Court of Pennsylvania, October 2, 1882. 

A change in the Christian rame of the payee of a 
note, made by the promisor, without the knowledge 
or consent of his surety, does change the surety’s lia- 
bility and will not release him. 


Theo. W. Rogers and Franklin March, for plaint- 
iff in error; Charles Hunsicker, for defendant in 
error. 

Error to the Court of Common Pleas of Mont- 
gomery County. 

Suit was brought in the court below upon the 
following note: 

[10 cent stamp. ] 
$500. Royer’s Ford, April 5th, 1869. 

One year after date we, or either of us, promise 

Rebeeca 
to pay Catherine Hiltebeitel or order Five Hun- 
dred Dollars with interest of five anda half per 
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cent. per annum without defalcation for value re- 
ceived. 
[5 cent stamp and 10 cent stamp. ]} 
JOHN G. SWARTLEY, [Seal.] 
DANIEL LATSHAW. [Seal.] 


John G. Swartley, in the year 1869, asked Dan- 
iel Latshaw to become his security for five hun- 
dred dollars, which he was going to borrow from 
Catherine [Hiltebeitel. This Latshaw agreed to 
do, and the above note was drawn up at the house 
of Latshaw and signed by the parties. Mr. Lat- 
shaw was to have none of the money; he only 
was security for Swartley. The name of Cather- 
ine Hiltebeitel was inserted in the note, and it 
was completed at the time it wassigned. Mr, 
Swartley took it away, bat when he went for the 
money he was told that the note should be to Re- 
becea Hiltebeitel; that she, and not Catherine, 
was to loan the money. It was suggested by Re- 
becca and her brother that a new note should be 
procured, but Swartley said that was all right, 
‘the would just alter that.’ So Swartley with his 
pen erased the name of Catherine, and wrote Re- 
becca overit. The parties objected to taking the 
note in its altered condition, but Swartley said he 
would guarantee it. Rebecca then took the note 
and gave Swartley the money. This was all done 
without the knowledge or consent of Latshaw, 
who at no time agreed toit. The interest upon 
this note was paid for several years, as it fell ane, 
by Swartley to Rebecca, the holder. 

But, on August 26, 1878, an action of debt upon 
the note was brought in the court below by Re- 
becca Hiltebeitel against John G. Swartley and 
Daniel Latshaw, and the case put at issue upon a 
plea of ‘‘non est factum.’? When it came on for 
trial the court below held that Rebecca could not 
recover as against the security, Latshaw, because 
the note was not drawn to her, nor was the con- 
tract made with her, and because the note was al- 
tered without the knowledge or consent of Lat- 
shaw, the security. Therefore, on motion of the 
plaintiff, the court allowed the suit and pleadings 
to be amended so that it stood ‘Catharine Hilte- 
beitel to the use ot Rebecca Hiltebeitel against 
John G. Swartley and Daniel Latshaw.’? Upon 
the trial the evidence was that the alteration was 
made by Swartley without the knowledge or con- 
sent of Latshaw, and against the protest of Re- 
becca Hiltebeitel. But she agreed to take the 
note after Swartley guaranteed that it would be 
all right. There was no allegation that Latshaw 
either agreed to or knew of the alteration. A 
short time before suit was brought Rebecca asked 
Latshaw to pay this nute. He then asked to-see 
it, and when it was produced he told her that it 
was altered and he would not pay it. The above 
facts appeared by the evidence, but the court re- 
fused to submit it to the jury and directed a ver- 
dict for the plaintiff against both principal and 
security, for the full amount of the note. 

This writ of error was brought by Latshaw, the 
security. 





STERRETT, J., delivered the opinion of the 
court: 

There is no conflict of testimony as » any of 
the facts or circumstances material to this case. 
It clearly appears that the Christian name of the 
payee in the note,as originally written, was erased 
and that of her sister interlined by Swartley, the 
principal obligor, solely for the purpose of cor- 
recting amistake, and thus making the instrument 
conform to what he and his surety, the plaintiff in 
error, undoubtedly intended at the time they ex- 
ecuted it. Miss Rebecca Hiltebeitel, one of the 
sisters, had agreed to lend Swartley $500 for one 
year, at five and a half per cent., and accept as 
security therefor his note with the plaintiff in er- 
ror as surety. To this arrangement the latter as- 
sented, and intending, no doubt, to carry it out 
in good faith by uniting in an obligation to secure 
the loan, he signed the note in suit and gave it to 
Swartley to be delivered to the lender on receipt 
of the money. When the latter was about to de- 
liver the note it was discovered that the Christian 
name of the payee should be Rebecca instead of 
Catharine, and, for the purpose of carrying out 
the undoubted intention of all parties, he made 
the alteration upon which the surety bases a pure- 
ly technical and ungracious defense. 

If either the rights, duties or obligations of any 
of the parties, as they were understood and in- 
tended by them, were in any manner changed by 
the alteration, it would be material, and, as to the 
party affected thereby and not consenting there- 
to, the instrument might be avoided; but no 
change of relation or interest was affected by the 
alteration complained of. The plaintiff in error 
agreed to become surety for the loan, and, in 
signing the note, intended to make himself liable 
as such to the lender. The verdict and judgment 
impose upon him that measure of liability and no 
more. In Kountz v. Kennedy, 13 P. F. Smith, 
187, itis said: ‘If the alteration be made fraud- 
ulently or with an illegal intention, or if the orig- 
inal words can not be restored certainly, or if any 
party has become interested in the note or affect- 
ed by it, or related to it since the alteration in 
such a way that the restoration will do any wrong 
to that party, in either of these cases we should 
say the party must abide by the alteration he 
made and accept the consequences of making it. 
But unless one of these reasons exist, we are not 
aware of any good and sufficient argument for 
refusing to permit him to restore the instrument 
to its original form and force.’? While the author- 
ities on the subject of the alteration of written in- 
struments aré not entirely harmonious, they all 
appear to agree that an alteration, entirely imma- 
terial, which places no responsibility on the par- 
ties to which they were not subject before the 
change, does not vitiate the instrument, especial- 
ly if it be non-negotiable. In the language of a 
learned text-writer, ‘‘the holder of a note has no 
right to make an alteration in it to correct a mis- 
take, unless to make the instrument conform to 
what all the parties to it agreed or intended it 
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should have been. To such an alteration as this 
perhaps the intention of the original parties would 
be implied by law.’’ 2 Parson's Notes and Bills, 
571. 

In view of the undisputed evidence in this case, 
there was no error in holding that the alteration 
did -not release the surety, nor was he in any 
manner prejudiced by the amendment that was 
allowed by the court. The several assignments 
are not sustained. 

Judgment affirmed. 
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WISCONSIN, ‘ 4, 6, 13 


FEDERAL SUPREME CouRT, 1, 2, 7,9, 10, 11, 14, 
15, 16, 17, 18. 

FEDERAL CIRCUIT COURT. e i ° 5 
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1. APPEAL—FINAL DECREE IN FORECLOSURE SUIT. 
A decree of sale in a foreclosure suit which settles 
all the rights of the parties and leaves nothing to 
be done but to make the sale and pay out the pro- 
ceeds, is a final decree for the purposes of an ap- 
peal. 2. But a decree in such a suit merely hold- 
ing that the complainant is the owner of the debt 
secured, that the debt exceeds in amount the value 
of the property, appointing a receiver and refer- 
ring the case toa commissioner to state the ac- 
counts, but not ordering a sale nor ascertaining 
the exact amount due on the debt, is not sucha 
final decree as is reviewable on appeal. Grant v. 
Phenix Mut. L. Ins. Uo.,U. 8. 8. C., Dee. 18, 
1882; 5 Morr. Trans., 513. 


2.. ATTACHMENT—AMENDMENT OF AFFIDAVIT. 

The allowance of an amendment to an affidavit, add- 
ing thereto a new ground for an attachment, is not 
erroneous under the Mississippi statutes, especi- 
ally where it works no surprise or disadvantage to 
the opposite party. Fitzpatrick v. Flannagan, 
U.S.S8. C., Dec. 18, 1882, 5 Morr. Trans., 497. 


8. CONTRACT—LEASE—TERMS EXPRESSED IN LET- 
TERS. 
A, the defendant, wrote to his solicitor, who was 
also the solicitor of E, the plaintiff: ‘-You may 
make Mr. E an offer of the T Hotel at £159 per 
annum from Lady-day, 1881; tenant to pay all 
rates and taxes, except property tax, and do in- 
ternal and external painting and repairs; the roof 
and walls tobe kept in repair by the landlord. 
Term, ten years; a proper lease to be drawn up 
with all proper clauses, and to be approved by me 
and my solicitor.’’ This letter was forwarded to 
the plaintiff, who at once wrote and accepted the 
offer. There was some evidence that the defend- 
ant knew the plaintiff was a brewer. Held, that 
the words, ‘‘to be approved by me and my solic- 
itor,’’ did not prevent the letters forming a com- 
plete contract, and that the defendant was not en- 
titled to insist on the lease containing a covenant 
against underletting. Eadie v. Addison, Eng. H. 
a.. Ct., Ch. Div., Dec. 12, 1882; 47 L. T. R., 543. 


4, CONTRACT—PERSONAL SERVICE—BREACH—QUAN- 
TUM MERUIT. 





Plaintiff’s son, who was to work for defendant for six 
months,at $16 per month,to be paid at the end of the 
six months, worked under this contract for four 
months only, and then left the service of defend- 
ant solely on the ground that defendant refused 
to pay him for such four months, or from month 
to month. Plaintiff brought suit, in his first 
count claiming for four months’ labor of the son, 
for which defendant promised to pay $16 per 
month, and in his second count claiming for four 
months’ labor of son, which was reasonably worth 
$16 per month. Held, that he was not entitled 
for the four months’ service of the son, as the con- 
tract was an entirety, and no recovery could be 
had without full performance on the part of the 
son. Held, further, that it was the duty of the 
court to construe this contract, and instruct the 
jury that it was an entirety, and that no recovery 
could be had without proof of full performance, 
or performance excused or prevented by the fault 
of the defendant, or by an act of God that could 
not have been reasonably anticipated at the time 
the contract was entered into. Diefenback v. 
Stark, 8. C. Wis., Jan. 9, 1883; 14 N. W. R., 621. 


5 CORPORATION—TRANSFER OF SHARES OF STOCK— 

ATTACHMENT. 

The owner of shares in a national bank sold the 
stock and delivered the certificate to the purchaser 
with a written assignment, and a power of attor- 
ney to transfer it. Before a transfer was made 
upon the books of the bank, the shares were 
seized and sold under an attachment and execu- 
tion against the property of the vendor, and the 
bank issued a new certificate to the purchaser at 
the sheriff’s sale. In an action against the bank 
by'the assignee for a refusal to transfer the shares 
to him: Held: that the unrecorded transfer had 
precedence over the attachment, and that the 
bank was liable in damages to the plaintiff. Scott 
v. Pequonnock Nat. Bank, U.S.C. C., 8.D.N. 
Y., Jan. 15, 1883; 15 Rep., 187. 


6. CONTRACT--UNDUE INFLUENCE — CONVEYANCE 

OF LAND BY WEAK-MINDED PERSON. 

A conveyance of land by an aged and weak-minded 
mother to her daughter, and by the daughter to 
her husband, in consideration of the support and 
maintenance of the mother and her imbecile son, 
considering the value of the land and the proba- 
ble duration of the lives of the parties to be sup- 
ported, and the services performed by the daugh- 
ter, was sustained, although the daughter was 
shown to have bad great influence over her mother, 
and to have procured the deed from her, there 
being no evidence of imposition or undue influ- 
ence, and this arrangement inuring to the good of 
the mother. It is not unlawful or fraudulent to 
do that which is just and for the best good of such 
person. Such influence is not undue or fraudu- 
lent, and does not vitiate the act produced by it. 
Dailey v. Kastel, 8. C. Wis., Jan. 9, 1888; 14 N. 
W. R., 635. 


7. DAMAGES—MEASURE OF DAMAGES FOR TIMBER 

CUT AND CARRIED AWay. 

In an action for timber cut and carried away from 
the land of plaintiff, the measure of damages ix: 
1. Where the defendant is a knowing and wilful 
trespasser, the full value of the property at the 
time and place of demand; or, of suit brought, 
with no deduction for labor and expense of the 
defendant. 2. Where the defendant is an unin- 
tentional or mistaken trespaser, or his innocent 
vendee, the value at the time of conversion, less 
what the labor and expense of defendant and his 
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vendor have added to its value. 3. Where defend- 
ant is a purchaser without notice of wrong from a 
wilful trespasser, the value at the time of such 
purchase. Bolles Woodenware Co. v. United 
States, U.S. S. C., Dec. 18, 1882; 5 Morr. Trans., 
516. F 
DIVORCE—EXTREME CRUELTY. 

A continual succession of petty annoyances, com- 
plaints, fault-finding and disparagement of his 
common sense, taste and judgment do not consti- 
tute such extreme cruelty as will justify granting 
a husband a divorce from his wife. Johnson v. 
Johnson, S. C. Mich., Jan. 17, 1883; 14 N. W. R., 
670. 


9. EQUITY—LACHES AS A BAR TO RELIEF. 

1. Coutts of equity deny relief to those who delay 
for an unreasonable length of time in asserting 
their claims. 2. If the case, as stated by the bill, 
appears to be one which a court of equity, on ac- 
count of the statements of the claim or the laches 
of complainant, will refuse to aid, the defendant 
may resist it by demurrer. Lansdale v. Smith, 
U.S. 8S. C., Dec. 18, 1882; 5 Morr. Trans., 522. 


10. ESTOPPEL—MISREPRESENTATIONS. 


11. 


A promise to pay, or recognition of the validity of 
a debt, subsequent to a full knowledge of any al- 
leged misrepresentations on the faith of which it 
was contracted, estops the debtor from setting up 
such misrepresentations in defense. Vitzpatrick 
v. Flannagan, U.S. 8. C., Dec. 18, 1882; 5 Morr. 
Trans. 497. 


EsTOPPEL—WHO HAS A RIGHT TO RalISsE. 

The point that an owner is estopped from claiming 
land when he has lain by and seen another make 
improvements on it can be raised only by one who 
is ignorant of his defective title. Steele v. St. 
Louis Smelting, ete. Co., U. 8. S. C., Dee. 18, 
1882; 5 Morr. Trans. 485, 


12. EVIDENCE—ACTION ON ACCOUNT—BURDEN OF 


PROOF. 

Where an account is admitted to be correct, but it is 
alleged that it is paid, the burden of proof is 
upon the defendant to prove payment. Mage- 
naw v. Bell, 8S. C. Neb., Jan. 18, 1883; 14 N. W. 
R. 664. 


, 
18. NUISANCE—NUISOME BUSINESS. 


Any business which necessarily and constantly im- 


pregnates large volumes of the atmosphere with 
disagreeable, unwholesome or offensive matter, 
may become a nuisance to those occupying adja- 
cent property, in case it is so near and the atmos- 
phere is contaminated to such an extent as to sub- 
stantially impair the comfort or enjoyment of such 
adjacent occupants; and it is no defense to show 
that such business was conducted in a reasonable 
and proper manner, and with more than ordinary 
cleanliness, and that the odors so sent over and 
upon such adjacent premises were only such as 
were incident to the business when properly con- 
ducted. The business may be lawful, but the in- 
terruption of such enjoyment and destruction of 
such comfort is an evasion of private rights, and 
unlawful. It is not so much the manner of doing 
as the proximity of such business to the adjacent 
occupant which causes the annoyance, and it 
should be located where it will not necessarily de- 
prive others of the enjoyment of their property, 
or lessen their comfort while enjoying the same. 
Held, that the instruction asked in this case, that 
‘tit is a rule of law that the positive testimony of 
one credible witness toa fact is entitled to more 





14. 


weight than the testimony of several who testify 
negatively, or to collateral circumstances, merely 
persuasive in their character, from which a nega- 
tive may be inferred,’’ should have been given. 
Pennoyer v. Allen, 8. C. Wis., Jan. 9, 1888; 14 
N. W. R. 659. 


PARTNERSHIP — PARTNERSHIP CREDITOR’S 


RIGHT TO SATISFACTION OUT OF, PARTNERSHIP 
FUNDs. 
The legal right of a partnership creditor to subject 


15. 


partnership property to the payment of his debt 
consists simply inthe right to reduce it to judg- 
ment, and to sell the goods of his debtors on exe- 
cution. And his right in equity to have his claim 
paid out of the partnership property in prefer- 
encé to individual debts is derived through the 
other partner, and subsists only so long as the 
right of the other partner remains. Itis not a 
specific lien, and can be enforced only where the 
property is in custodia legis, and is being admin- 
istered. But before such suit is brought a bona 
Jide alienation by a surviving partner, even for the 
purpose of paying his individual debts, is valid, 
end is not a fraud upon the partnership creditors. 
Fitzpatrick v. Flannagan, U. S. 8. U., Dee. 18, 
1882; 5 Morr. Trans., 497. 


PARTNERSHIP—RIGHTS OF FIRM CREDITORS— 


INPIVIDUAL Goobs. 
An instruction that it was a fraud upon partnership 
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17. 


creditors to apply to the payment of individual 
debts goods beionging to the surviving partner 
which never belonged to the partnership, merely 
because they had been mingled with the stock for- 
merly belonging to the firm, was erroneous. Mc- 
Ginty v. Flannagan, U.S. 8. C., Dec. 18, 1882; 5 
Morr. Trans., 511. 


PATENT—REISSUE, BROADER THAN ORIGINAL. 


. Moffitt’s reissued patent, dated December 8&, 


1874, for an improvement in the manufacture of 
heel stiffeners for boots and shoes, is broader than 
his original patent, dated May 21, 1872, and is 
therefore void. 2. The original patent covered an 
elongated heel-shaped former, eccentrically set 
upon its sbaft, against which the material of 
which the counter was to be made, was pressed 
by arevolving roller or rollers; whereas the re- 
issued patent covered a former circular in cross- 
section, concentrically set, and revolving in the 
semi-circular groove of a stationary mould, by 
which the material was pressed against the former. 
Moffitt v. Rogers, U.S. 8. C., Oct. 80, 1882; 5 
Morr. Trans., 479. 


PUBLIC LAND—LOCATED WITHIN TOWN SITE— 


PRE-EMPTION. 
1. Land embraced within a town site on the public 


domain when unoccupied is not exempt from lo- 
cation and sale for mining purposes, even after 
the establishment of aregular municipal govern- 
ment, but only from settlement and sale under the 
pre-emption laws of the United States. 2. The 
action of the land department in issuing a patent 
for the public lands in cases within its jurisdic- 
tion, is conclusive of the legal title and of all the 
facts on which it has to pass before issuing the 
patent, apd can not be attacked collaterally. 3. 
Hexce, in an action of ejectment brought by the 
patentee, it can not be set up as a defense that the 
land was not of the character required for the is- 
sue of such a patent, or that the patentee was not 
a citizen, or that he had used fraud and perjury 
in obtaining the patent, such being matters which 
the land department had to pass upon, or which 
could only be raised by direct proceedings attack- 
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ing the patent. 4. The issue of a patent is conclu- 
sive proof that the requisite notices were given. 
Steel v. St. Louis Smelting, etc. Co., U. 8.8. C., 
Dec, 18, 1882; 5 Morr. Trans., 485. 


a8. REVENUE—IMPORT DUTY—ANIMALS FOR BREED- 

ING PURPOSES. 

Section 2505 of the United States Rev. Stats., autho- 
rizing the importing of all animals specially in- 
tended for breeding purposes duty free; anda 
regulation of the secretary of the treasury forbid- 
ding the admission duty free of those animals 
which were not of superior breeding stock, is in 
conflict with said law and void. Morrill v. Jones, 
U.S. 8S. C., Jan. 8, 1883; 5 Morr. Trans., 609. 








QUERIES AND ANSWERS. 


[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querses will 
be thankfully received, and due credit given whenever request- 
ed. Tosave trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymoue 
communications are not requested. 


QUERIES. 


18. A owns in fee-simple a lot of land, his only pos- 
session, and sells to B by deed. Ais a married man, 
and his wife C is in possession of the land. The wife 
-€ does not join in the execution of the deed to B. B 
institutes an action of ejection to oust C, and she re- 
fuses to yield possession on the ground that, not being 
a party to the deed, it was invalid as to the homestead. 
Can C, the wife, set up a valid claim tothe homestead 
in the lifetime of A, and thereby retain possession? 
Cite authorities. I. D. B. 





14. Chapter 116 Rev. Stats. Mo. 1879, beginning on 
page 1133, is entitled ‘‘Of Insane Persons.’’ Section 
5804 being the only section therein we can find relating 
to manner of settlement of claims against estate of 
insane ward, we hold the opinion that claimants do 
not have to file or present in probate courts their 
claims for allowance, as is done in case of administra- 
tors, executors and curators. Some of our attorneys 
here, and our probate court, think claims should be 
prescribed and proved for allowance, as in case of 
administration. 


Bethany, Mo. W.&S, 





15. Is a public highway, to-wit.: A county road, 
over lands, an incumbrance within the meaning of the 
covenants of warranty, and against incumbrancers. 
Please cite authorities. LEX. 





16. 1. Is a judgment obtained against a married wo- 
man for debts contracted by her husband, she having 
separate property, and he being her agent at the 
time the debt was contracted, valid or not under the 
laws of this State? 2. Will this mode of expressing 
the expiration of a notary’s commission satisfy the 
statute: ‘*My com. ex. Nov. 14th,- 1884,’’ or does it 
require the words to be written out in full? 


Joplin, Mo. ALS. 





17. Adied, bequeathing certain real estate to B in 
trust for ‘‘personal support and comfort’’ of C, who 
is an adult son of A, with direction that said real es- 
‘tate shall be sold at once and applied to the trust. 





After nineteen years and no sale by trustee, C, with- 

out applying toa court of equity, by warranty deed, 

for valuable consideration, conveys to D, and dies in- 

testate. Can D recover jn an action of trespass against 

the heirs of C, administration being barred. Cite au- 

thorities. . Vv. 
Waco, Texas. 





18. A and B were husband and wife. In 1879, B, 
the wife, made her last will and testament, in which 
she bequeathed all of her property to A,and appoint- 
ed him sole executor; no other provision in the will. 
In 1881 A made his will, in which, after a general di- 
rection as to payment of all just debts, he bequeathed 
all his property to B, and named her as sole execu- 
trix. No other provision. Neither had any children. 
B died December 25, 1882, and A died January 30, 
1883. The California statute, in case a party dies in- 
testate, gives precedence to the public administrator 
over a creditor as to letters. Que@re, leaving out of 
consideration all State statutory provisions, did A die 
intestate? Assuming that the probate court in other 
cases than intestacy, may, in its discretion, grant let- 
ters to others than the public administrator, is that 
official entitled as a matter of right, under the Cal- 
ifornia statute, to administer upon the estate of A? 
Please give authorities. B.L. 





19. A testator gave to each of his daughters, Emily 
and Mary, the inceme of $10,000 for her life, and 
the principal to their issue respectively; but if either 
should die without issue, her $10,000 ‘‘to revert to my 
estate, and my residuary devisees to be forever dis- 
charged therefrom.’’ The residuary devisees’ lands 
were expressly charged with the gifts to Emily and 
Mary. Those lands consisted of three farms of une- 
qual value. Emily is about sixty years of age, un- 
married and without issue. Mary is about thirty-five, 
married and has issue living. Can a vendee of one 
of the farms have the charges on the three farms ap- 
portioned so as to ix the exact share thereof charge- 
able to each farm? Can such apportionment be made 
so as to be binding on the residuary devisees or their 
grantees, even if not binding on Emily or Mary, or 
Mary’s issue? If Emily dies without issue, will all 
the farms be relieved from that charge, if her $10,000 
be not paid to the ‘‘estate?’’ J.H.S. 

Trenton, N. J. 


QUERIES ANSWERED. 

Query 8. [16 Cent. L. J. 88.] A made the following 
will: ‘*I devise to my wife for life all my estate, real, 
etc., and from and after her death, to my children, 
and the descendants per stirpes of such as shall have 
died, and their heirs as tenants in common.” <A 
daughter of the testator died subsequent to his death, 
but prior to the widow’s death, then she died. The 
deceased daughter, by will, devised all her estate to 
her daughters, to the exclusion of her sons. Was her 
will effective for that purpose? Did the interest of 
allthese grandchildren vest under the will of their 
grandfather? Does the rule in Shelly’s Case apply? 
Cite authorities. A. 

Washington, D.C. 

Answer. The widow takes purely a life estate. Tbe 
children take a contingent remainder, to become 
vested in such of them as are alive at the death of the 
widow. The daughter, therefore, who pre-deceased 
the widow, never had a vested interest in the 
property, and could not dispose of it by will. Her 
children should all come in under her father’s will, 
and take the share which she would have had, had she 
outlived her mother. Fearne on Remainders, star 
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page 289 and 310. The rule in Shelley’s case does not 
apply. If the testator had devised to the widow for 
life, remainder to some third person or persons for 
life, remainder in fee to the heirs of the widow, this 
would have been a case similar to Shelly’s case. But 
the devise is to the widow for her life, and after, her 
death (not until then) to the children of testator, such 
as shall then be living, and the children of such as 
shall have died; to these and their heirs. Testator 
might have left children by a previous marriage; in 
which case they would all take under the will. Or the 
widow might marry again, and leave children by the 
second husband; in which case they would have no 
interest in this estate. See 1 Coke, 93; Fearne on 
Remainders, star page 28 et seq. J. H. H. 
Greenville, S.C. 








RECENT LEGAL LITERATURE. 





PROCEEDINGS IN REM. A ‘Treatise on Proceed- 
ings in Rem. By Rufus Waples. Chicago, 
1882: Callaghan & Co. 

The confusion and uncertainty from which this 
branch of law has never emerged, are such as to 
render the treatise before us a welcome addition 
to the professional library. It is clearly and log- 
ically written. Things which are the subject of 
proceedings in rem are classified as: Things 
Guilty, Things Hostile and Things Indebted. 
Book I. is a general examination of principles, 
practice and forms, a necessary introduction to 
the more specific and particular discussion which 
follow. Book IL. discusses Things Guilty, or 
Forfeitures for Violation of the Law. Book IIL., 
of Things Hostile, and Book IV. of Things In- 
debted, discussing Admiralty, Liens, Attachments, 
Foreclosures and Probate Proceedings. The work 
is carefully and conscientiously written, and al- 
together is quite satisfactory. 


— 
> 





JUDICIAL CRITICISMS AND CITATIONS. A Table 
of American and English Cases which have 
been Aflirmed, Applied, Commented on, Com- 
pared, Changed by Statute, Denied, Disap- 
proved, Distinguished, Doubted, Explained, 
Followed, Limited, Modified, Not Followd, Op- 
posed, Overruled, Questioned, Reconciled, Re- 
versed or otherwise Criticised or Cited, in 
Reported Decisions of the American. English, 
Canadian and Nova Seotian Courts. Volume 1, 
Covering the Decisions published during the 
vear 1881. By Stewart Rapalje and Robert L. 
Lawrence. Jersey City, N. J., 1882: F. D. 
Linn & Co. 

The inconveniences to the profession growing 
out of the multiplicatioed of law books, particularly 
of reports of decided cases,are such as to make any- 
thing in the nature of a labor-saving contrivance for 
the legal practioner, attract immediate and earnest 
attention. The object of the volume before us, as 
is apparent from the title page, is to enable the 
reader to ascertain readily and easily how any 
given precedent has been regarded by the courts 
during the period covered by the volume, in this 





instance, the year 1881. Of course, its usefulness 
will proportionately increase as the period cov- 
ered by the series lengthens. 

Great care and pains are apparent in the prepa- 
ration of the work, and it will, we feel assured, be 
found a valuable aid in the search for authority 
that forms in these days, so large a portion of the 
lawyer’s labor. 





EXONERATIVE INSANITY. Addresses delivered 
by John A. Taylor in the Cases of Burroughs 
and Fuchs, whe were indicted and tried for 
Murder at Oyer and Terminer of the Supreme 
Court held in King’s County, N. Y. New York, 
1882: 8. S. Peloubet & Co. 

An attentive perusal of the two jury speeches 
contained im this little volume,fails to disclose any 
reason why they should be embalmed in book- 
form and committed to posterity under the high- 
sounding and somewhat delusive title of **Exon- 
erative Insanity.’’ They are fairly good exposi- 
tions of the law of insanity as a defense to the 
charge of homicide, though mixed with the chaff 
and padding inseparable from an address to a 
jury, but, more than this they are not, and should 
be called by some less misleading title. 





THE LEGAL MUSE. 


DOCTOR AND JUDGE—A NEW POEM BY OLIVER 
WENDELL HOLMES. 

At the annual banquet of the Boston Bar Asso- 
ciation, Mayor Palmer was called upon’ to 
speak for the City of Boston. He closed his 
remarks by calling in turn upon Oliver Wen- 
dell Holmes—the father who went in search of a 
captain, and finding him, presents now his son, 
the: judge.”? Dr. Holmes responded by reading 
the following poem, referring, of course, to the 
recent elevation of his son, once a soldier, to the 
judicial bench: 

**His Honor’s Father yet remains 

His proud paternal posture firm in; 
But, while his right he still maintains 
To wield the household rod and reins 

He bows before the filial ermine. 
What curious tales has life in store, 

With all its must-bes and its may-bes! 
The sage of eighty years and more 
Once crept a nursling on the floor, — 

Kings, conquerors, judges, all were babies, 
The fearless soldier, who has faced 

The serried bayonets’ gleam appalling, 
For nothing but a pin misplaced 
The peaceful nursery has disgraced 

With hours of unheroic bawling. 

The mighty monarch whose renown 

Fills up the stately page historic, 

Has howled to waken half the town, 

And finished off by gulping down 

His castor oil or paregorie, 
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The justice, who, in gown and cap, 
Condemns a wretch to strangulation, 
Has scratched his nurse and spilled his pap, 
And sprawled across his mother’s lap, 
For wholesome law’s administration. 


Ah, life has many a reef to shun 

Before in port we drop our anchor, 
But when its course is nobly run 
Look aft! for there the work was done, 

Life owes its headway to the spanker! 
Yon seat of justice well might awe 

The fairest manhood’s half-blown summer; 
There Parsons scourged the laggard law, 
There reigned and ruled majestic Shaw, — 
What ghosts to hail the last newcomer! 


One cause of fear 1 faintly name,— 

The dread lest duty’s dereliction 
Shall give so rarely cause for blame 
Our guileless voters will exclaim, 

**No need of human jurisdiction! ” 
What keeps the doctor’s trade alive? 

Bad air, bad water; more’s the pity! 
But lawyers walk where doctors drive, 
And starve in streets where surgeons thrive, 

Our Boston is so pure a city 
What call for judge or court, indeed, 

When righteousness prevails so turough it. 
Our virtuous car-conductors need 
Only « card whereon they read 

**Do right; it’s naughty not to doit.’’ 
The whirligig of time goes round, 

And changes all things but affection; 
One blessed comfort may be found 
in heaven’s broad statute which has bound 

Each household to its head’s protection. 
If e’eraggrieved, attacked, accused, 

Asire may claim a son’s devotion 
To shield his innocence abused, 

As old Anchisés freely used 

His offspring’s legs for locomotion. 

You smile. You did not come to weep, 

Nor I my weakness to be showing; 

And these gay stanzas, slight and cheap, 
Have served their simple use—to keep 
A father’s eyes from overflowing. 


LEADING CASES: THE SIX CARPENTERS’ CASE. 
(1 Smith, L. C. 138, 7th ed.) 


This case befell at four of the clock 
(now listeneth what I shall say), 
And the year was the seventh of James the First, 
on a tine September day. 
The birds on the bough sing loud and sing low, 
what trespass shall be ab initio. 


It was Thomas Newman and five his freres 
(three more would have made them nine), 
And they entered into John Vaux’s house, 
That had the Queen’s Head to sign. 
The birds on the bough sing loud and sing low, 
what trespass shall be ab initio. 


They called anon for a quart of wine 
(they were carpenters all by trade), 
And they drunk about till they drank it out, 
And when they bad drunk they paid. 
The birds on the bough sing loud and sing Jow, 
what trespass shall be ab Jinitio. 





One spake this word in John Ridding’s ear 
(white manchets are sweet and fine), 
**Fair sir, we are fain of a penn’orth of bread, 
and another quart of wine.’’ 
The birds on the bough sing loud and sing low, 
what trespass shall be ab initio. 


Full lightly thereof they did eat and drink 
(To drink is I wis no blame), 
**Now tell me eight pennies,’’ quoth Master Vaux; 
but they did not pay the same. 
The birds on the bough sing loud and sing low, 
what trespass shall be abinitio. 


**Ye have respassed with force and arms, ye knaves 
(the six be too strong for me), 
But your tortious entry shall cost you dear, 
and that the King’s Court shall see. 
The birds on the bough sing loud and nought low, 
your trespass was wrought ab initio. 


Sed per totam curiam ’twas well resolved 
(note, reader, this difference), 
That in mere not doing no trespass is, 
and John Vaux went empty thence. 
The birds on the bough sing loud and sing low, 
no trespass was here ab initio. 
—Pall Mall Gazette. 








NOTES. 


——Judge Napton’s portrait, which is said to be 
a most excellent likeness of that distinguished 
jurist, has arrived,and is now on exhibition in 
Jefferson City. 


——The London Truth tells this story of a dis- 
tinguished London barrister: ‘*When his young 
wife, to whom he was devotedly attached, was 
upon her death-bed, a heavy and important case 
in which he was retained came on for hearing. 
His presence being absolutely indispensable in the 
interest of his client, Mr. Webster, with wonder- 
ful self-control, took his place in court, and spoke 
for several hours, returning at the end of the day 
to his wife’s side in time to hear her last words. 
The next morning, though he was heart-broken 
and overwhelmed with grief, he appeared in court 
again, pale and determined, and resumed his 
speech, only leaving when he could safely do so.”’ 
This absurd item is a fair sample of the improba- 
ble trash which the secular press is accustomed to 
circulate about the legal profession. Any law- 
yer so dead to the common instincts of humanity 
as to permit professional engagements to prevent 
his comforting the dying moments of his wife, 
should be disbarred,as having ne place in a pro- 
fession that demands of its votaries the highest 
qualities of heart as weli as head, and would only 
be equalled in infamy,by the oppression of a judge 
who, under such circumstances, should refuse to 
adjourn court. 








